no means completely dormant, as I discovered when the case of State v. Floyd 9 found its way to my docket. My decision in Floyd, which attempted to address the problems inherent in these statutes, was reversed by the Connecticut Supreme Court on procedural grounds 1 0 In doing so, that court construed Connecticut's commanding assistance statute rather narrowly in an effort to preserve its constitutionality, but serious constitutional difficulties remain even under its analysis. This Essay addresses some important problems that, for all practical purposes, remain unaddressed and unresolved. The facts of State v. Floyd provide a good starting point. 2 On August 5, 1989, an employee of the Pratt and Whitney Aircraft Company named Michael Jamieson was involved in a motor vehicle accident in the town of Southington, Connecticut. The Southington Police Department assigned Officer Nicholas Spratto to investigate the accident. Officer Spratto determined that Jamieson had committed a motor vehicle infraction.1 3 Officer Spratto went to the Pratt and Whitney factory in Southington and confronted Jamieson. Jamieson became obnoxious and refused to accept a ticket.
At this point, Officer Spratto went to Gregory Floyd, a uniformed Pratt and Whitney security officer, and asked him what Pratt and Whitney's policy was for dealing with disorderly employees. Floyd said he did not know and referred Spratto to his supervisor, Kenneth Wright. Wright, also a uniformed security employee, told Officer Spratto that the policy was to call the Southington Police Department, a response which Officer Spratto of the Southington Police Department apparently found unilluminating. Officer Spratto returned to Jamieson, Essay, triggered by commands of assistance directed at civilians. 10. The Supreme Court of Connecticut held that I erred in dismissing a criminal case on the basis of a statement of essential facts submitted by the prosecution pursuant to a Connecticut rule of practice rather than holding an evidentiary hearing. Floyd, 584 A.2d at 1159.
11. Although profound ethical problems are plainly raised by the factual scenarios I discuss, my analysis is a legal one. I do not address the citizen's moral duties to the state and to other citizens, for I view those duties as matters of conscience. As will be seen, I conclude that in cases involving potential danger to the summoned citizen, the decision should remain one of the citizen's conscience rather than one compelled by law.
12. In giving this summary, I commit the same sin condemned by the Supreme Court of Connecticut on appeal-relying on the prosecution's statement of essential facts. See supra note 10. I do this for three reasons. First, the essential facts are a matter of public record, having been summarized in the opinion of the Connecticut Supreme Court. See Floyd, 584 A.2d at 1159. Second, the parties gave me no reason to believe that the alleged facts are inaccurate in any significant way. Third, even if the alleged facts are, contrary to my impression, inaccurate, they nevertheless demonstrate what at least one prosecutor has recently perceived to be a legitimate basis for prosecution.
13. An infraction in Connecticut is punishable by a maximum fine of $90. CoNN. GEN. STAT. § 51-164m(c) (1991). who at this point became unruly. Officer Spratto decided to arrest Jamieson for breach of peace.
14 Jamieson, however, resisted arrest by struggling and fighting with Officer Spratto. Unable to make the arrest singlehandedly without endangering himself, Officer Spratto commanded three civilians to assist him: Floyd and Wright, the uniformed security officers he had previously consulted, and John Paradis, a maintenance supervisor wearing a jacket and tie. All three refused to help Officer Spratto. Paradis stated that he could not do so. Eventually another police officer arrived, and the officers took Jamieson into custody. The state subsequently charged Floyd, Wright, and Paradis with the crime of failure to assist a peace officer.
15
State v. Floyd presents a variation on the theme of the well-known motion picture, High Noon. 6 In High Noon, the marshal of a small western town, memorably played by Gary Cooper, attempts to raise a posse of special deputies to subdue an outlaw scheduled to arrive on the noon train. None of the townspeople will help him. Some people are simply apathetic, but most are afraid or concerned for their wives and children. The marshal must eventually do the job himself. It does not seem to have occurred to him that he could simply arrest the citizens who refused to assist him. 7 We instinctively admire heroism, and the reluctance of citizens to put themselves at risk to help an embattled peace officer hardly seems admirable. It is, however, an understandable characteristic and one that is not unequivocally blameworthy. There have been, to be sure, instances of failure to assist others that merit the strongest possible moral condemnation. The most celebrated 14. Id. § 53a-181. Breach of peace is a misdemeanor in Connecticut, punishable by up to six months in prison. Id. § 53a-36.
15. Id. § 53a-167b. This statute provides that " [a] person is guilty of failure to assist a peace officer or fireman when, commanded by a peace officer or fireman authorized to command assistance, he refuses to assist such officer or fireman in the execution of his duties." A violation of this statute is a misdemeanor punishable by imprisonment for up to one year Id. § 53a-36. Section 53a-167b on its face applies only to officers "authorized to command assistance" and does not itself grant such authorization. Section 7-276, however, provides that members of municipal police departments "shall have all such authority with respect to the service of criminal process and the enforcement of the criminal laws as is vested by the general statutes in police officers and constables." Id. § 7-276. Section 7-90, in turn, specifically provides that, "[a]ny constable, when necessary, may command any person to assist him in the execution of the duties of his office." Id. § 7-90.
HIGH NOON (United Artists 1952).
High Noon is perhaps better understood as an allegory of the reluctance of the American people to come to the assistance of their friends during the McCarthy era than as a description of exemplary law enforcement techniques. The screenwriter, Carl Foreman, was blacklisted after writing the film for refusing to cooperate with the House Committee on Unamerican Activities. Amanda Foreman, High Noon at the P.C. Corral, N.Y. TIMds, Mar. 20, 1991, at A29. High Noon's portrayal of a peace officer's conduct has had at least one notable cinematic detractor. Howard Hawks was so infuriated at what he perceived to be Gary Cooper's groveling behavior in High Noon that he made Rio Bravo "to show that a professional lawman... wouldn't ask common folk for help against the gunmen." DANNY PEARY, GUIDE FOR THE FILm FANATIC 194 (1986) ; Rio BRAVO (Warner Bros. 1958). The sheriff in Rio Bravo, portrayed by John Wayne, dismissed the idea of commanding a citizen posse to resist the outlaws threatening him, stating that, "What I'd have is some well-meaning amateurs, most of them worried about their wives and kids."
17. It should be noted that the marshal in High Noon requested assistance rather than commanded it.
instance that comes to mind is that of the thirty-seven New York City residents who looked on from the safety of their apartments while Catherine Genovese was murdered in 1964 and who did not even call the police. 18 But the fictitious townspeople who refused to assist the marshal in High Noon and the real people who refused to assist Officer Spratto in State v. Floyd occupy a very different place on the moral spectrum. For them, the requested acts of assistance were not risk-free. The outlaw in High Noon was a murderer accompanied by three friends, all of whom carried guns and were willing to use them. Jamieson, the struggling man in Floyd, was apparently unarmed, but there was no way safe way to determine this fact in advance. Anyone who spends a single day in an arraignment court in any present-day urban area will leave with the distinct impression that the number of armed and dangerous people in our society is appallingly high. Many people with whom I have discussed the Floyd scenario have categorically stated that they would have refused a command to subdue Jamieson for just this reason. There are, in any event, a number of documented cases in which persons who have obeyed commands of assistance have been killed or injured in the process.' 9 It is not entirely blameworthy for a fortuitously summoned citizen--and particularly one with a dependent spouse or children-to decline to risk being added to the list.
This leads to a moral anomaly in the law. The neighbors who ignored Catherine Genovese's screams and did not bother to call the police committed no crime in doing so. They did not even breach any legal duty known to the law of torts. The same is true of the hypothetical person known to law students everywhere who declines to toss a lifesaver to a drowning man (assuming that he did not place the man in danger in the first place). But the comparatively less blameworthy person who refuses to assist a police officer in his dangerous work is punished as a criminal. While the duty to assist a peace officer is arguably an attribute of membership in an organized society, the justification for this duty requires careful scrutiny. organized police forces,' the common law process of apprehending suspected felons was the hue and cry. 21 The person discovering a felony would raise a cry of "Out! Out!" Prompting the neighbors to turn out with their bows, arrows, and knives. The "hue" would be passed by horn-blowing from town to town until the ad hoc posse caught the malefactor or gave up the chase. Any malefactor overtaken would receive summary justice. A court would hurriedly assemble for the purpose and, without allowing the defendant to say anything in his defense, the crowd would promptly hang the defendant, behead him, or hurl him from a cliff.' The victim of the crime would sometimes have the honor of acting as amateur executioner. 2 3 This was, as Pollock and Maitland aptly put it, "barbaric justice," ' stripped of any semblance of what would now be considered due process and hearkening back to ancient times in its swiftness and brutality. But the hue and cry was not out of place in feudal society. Obligations to participate in the peace-keeping functions of that society were widespread. In the absence of a professional army, the duty of military service was rooted in the tenure of land.2s Similarly, the absence of a professional constabulary meant that all citizens were expected to pursue and capture outlaws, killing them if necessary.2 More generally, perceived notions of communitarianism were very strong. 27 In fact, if a malefactor was not caught by the hue and cry, a financial Of course, my approach to the Fourth Amendment might fairly be termed a liberal one in that I view that amendment as giving the individual a certain autonomy from the state and, in terms of the ethical problems raised by the factual scenarios I discuss, an ability to define his own values. See supra note 11. But the existence of this contemporary debate should not obscure the fact that the communitarian notions of the Middle Ages originated in a"feudal world of sect, family and guild," Kahn, supra, at 63, vastly different from the world of individual rights secured by the written constitution of the nation state that we now inhabit penalty would be levied on the entire township.2
In 1275, the first Parliament of Edward I, perceiving that participation in the hue and cry was declining, obliged citizens to join in the process by force of positive law, and gave sheriffs the power to command such pursuits.
2 9 The First Statute of Westminster provided: "That all generally be ready and apparelled, at the Commandment and Summons of Sheriffs, and at the Cry of the Country, to sue and arrest felons, when any need is ... and they that will not do so .. .shall make a grievous fine to the King." 30 Ten years later, the Statute of Winchester not only affirmed the obligation of the populace to join in the hue and cry, but also commanded every man between fifteen and sixty years of age to have in his house a quantity of arms "to keep the Peace." Wealthy subjects were required to keep "an Hauberke, a Breast-plate of Iron, a Sword, a Knife, and an Horse." The less wealthy were obliged to keep swords, knives, bows, and arrows. 31 The Statutes of Westminster and Winchester were, in Bishop Stubbs' words, "monument[s) of the persistence of primitive institutions working their way through the superstratum of feudalism and gaining strength in the process. 32 And that no man may plead ignorance for such neglect or refusal, it is ordered that everie Constable shall have a black staffe of five foot long, tipped at the upper end, about five inches with brasse, as a badge of his office, which he shal take with him when he goeth to discharge any part of his office. 36 The Colony of Connecticut passed similar legislation (omitting the black staff requirement) in 1650. 37 As noted at the beginning of this Essay, 8 most states now require similar duties of their citizens as expressed in somewhat more modern statutory language. This is an impressive lineage entitled to considerable respect, even if one is not Justice Scalia. 39 In the words of Justice Holmes, "If a thing has been practiced for two hundred years by common consent, it will need a strong case for the Fourteenth Amendment to affect it.' ° However, while the antiquity of a practice plainly creates a presumption of the practice's continued validity, 41 it is not necessarily conclusive in constitutional adjudication. That much, at least, continues to be acknowledged by a clear majority of a Supreme Court 41. See Haslip, 111 S. Ct. at 1043 (majority opinion); id. at 1065 (O'Connor, J., dissenting). The existence of this presumption is clear, but its exact rationale has never been fully articulated. Original intent is one of its bases, for if a particular practice was widespread in 1791 or 1868 when the Bill of Rights and the 14th Amendment were respectively ratified, the Framers of those amendments likely understood that practice to be prevailing and did not intend to overturn it. See, e.g., id. at 1043; Michael H., 491 U.S. at 127 n.6 (Scalia, 3.); Bowers v. Hardwick, 478 U.S. 186, 192-93 (1986) . But the Supreme Court has periodically looked to "history" and "tradition" in a way that does not exclusively, or even primarily, focus on the Framers' intent. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 501 (1965) (Harlan, J., concurring) (invoking "respect for the teachings of history"); Snyder v. Massachusetts, 291 U.S. 97, 105 (1934) (invoking "principle[s] of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental"). Perhaps the best that can be said is that the longer a practice has endured, the more "historical" or "traditional" it has become, and the more reluctant a court will be to overturn it. Much, however, depends on the particular constitutional provision in question. In due process cases, the presumption of validity accorded a practice with deep historical roots will be high. An analysis of an express guarantee of the Bill of Rights, however, must ultimately turn on the language and meaning of that guarantee, even if the language and meaning are counterhistorical. See Haslip, 111 S. Ct. at 1052 (opinion of Scalia, J.). not otherwise known for its aversion to antiquity. 42 As the Court said in somewhat more venturesome days, there is a "need to be open to reassessment of ancient practices other than those explicitly mandated by the Constitution.' 43 Justice Holmes also wrote:
It is revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV. It is still more revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from blind imitation of the past. 4 The history of commanding assistance laws suggests that the grounds upon which those laws were laid down have indeed long since vanished. Consequently, a reassessment of the ancient practice of summoning the populace to apprehend criminals is in order.
The society of thirteenth-pentury England that produced the Statutes of Westminster and Winchester differed in many ways from seventeenth-century Massachusetts and Connecticut, which enacted the statutory antecedents of modem American commanding assistance legislation. Yet, although centuries apart, these societies did share two important characteristics. Neither had any sort of organized police force or tradition of individual constitutional rights. Profound changes have since occurred with respect to each of these characteristics.
Organized police forces are a product of the nineteenth century. 45 Prior to that time, the relatively few constables, sheriffs, and watchmen in existence could not be expected to keep the peace by themselves. 46 If the peace was to be kept at all, it was because armed citizens were ready to respond to the hue 
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The Yale Law Journal and cry. 47 This is no longer the case. Our society now has large, organized, well-equipped and well-trained federal, state, and local police forces to keep the peace. At the same time, law-abiding citizens are no longer expected to be armed, much less trained in the use of arms. Indeed, most states now make it a crime to carry a concealed weapon, and some criminalize the carrying of unconcealed weapons without a permit 8 If modem peace officers had to rely upon the ancient power of raising the county, they would no longer have the sword-wielding, hauberke-clad citizens of medieval England at their beck and call. The persons much more likely to be bearing arms would be the persons being pursued. 49 The establishment of organized police forces and the statutory disarmament of the populace are not the only significant developments that have occurred since the enactment of the colonial antecedents to modem commanding assistance laws. The United States now has a two-centuries-old written constitution that contains explicit guarantees of individual rights. The Fourth Amendment and the requirements of due process restrict the power of the state in ways that call for a reconsideration of the duties and the risks that the state has historically been able to impose on its citizenry.
The Fourth Amendment provides: "The right of the people to be secure in their persons.., against unreasonable... seizures, shall not be violated." 50 Although we ordinarily think of the Fourth Amendment in terms of police activities directed at persons suspected of crime, its text is not so limited. The 47. The 17th-century concept of the militia provides a significant parallel to this state of affairs. Public sentiment at the time of the Constitution's adoption "strongly disfavored standing armies; the common view was that adequate defense of country and laws could be secured through the Militia-civilians primarily, soldiers on occasion." United States v. Miller, 307 U.S. 174, 179 (1938) . This view is reflected in the preamble to the Second Amendment. U.S. CONST. amend. II ("[a] well regulated Militia, being necessary to the security of a free State"). Professor Levinson has noted that " [t] here is strong evidence that 'militia' refers to all of the people, or at least all of those treated as full citizens of the community. In modem times, of course, we have the very sort of standing army that the founding fathers opposed, and no true citizen militia has been summoned in many years.
48. See, e.g., CONN. GEN. STAT. § 53-206 (1991) (making it criminal, punishable by three years in prison, to carry any "dangerous or deadly weapon or instrument' without written permit). It is well known to anyone who watches current television news broadcasts that many police organizations are prominent supporters of proposed federal and state legislation further restricting handgun ownership.
49. In addition, the weapons wielded by the persons being pursued are much more powerful than they once were. See Tennessee v. Garner, 471 U.S. 1, 14-15 (1985 The "'seizures' of the person" that the Fourth Amendment governs are those defined by the common law of arrest. 55 This concept includes not only physical restraints, but submissions to the assertion of authority. 56 The Supreme Court stated in Terry that when an officer by a show of authority "has in some way restrained the liberty of a citizen... a 'seizure' has occurred., 57 Hodari D. adds that the restraint must be a successful one: that is, either the citizen whom the officer is seeking to restrain must submit to the restraint or the officer must use physical force. 58 Neither the Fourth Amendment's text nor the line of cases from Terry to Hodari D. limits the prohibition on restraints to those imposed on persons suspected of a crime. 59 Rather, as the text of the amendment emphatically informs us, freedom from unreasonable restraints affecting the security of the person 0 is "[t]he right of the people."
'61
The implications of this doctrine for commands of assistance are reasonably clear. If submission to an assertion of authority constitutes a seizure, so does a command of assistance to which the commanded person submits. , is a troubling one for purposes of my analysis. The application of the Fourth Amendment "seizure" provision requires some physical restraint, yet only persons who submit to commands of assistance have suffered such restraint. In this way, persons not submitting to such commands risk criminal prosecution without a Fourth Amendment defense. See supra note 3. This is not an equitable state of affairs, but it in no way alters the fact that successful commands of assistance affecting the security of the person are Fourth Amendment "seizures."
59. If anything, of course, persons not suspected of crime should be more free, rather than less free, from official restraint. Although the Supreme Court has occasionally suggested that the principal concern of the Fourth Amendment is with "criminal investigations," Ingraham v. Wright, 430 U.S. 651, 673 n.42 (1977); Whalen v. Roe, 429 U.S. 589, 604 n.32 (1977), those suggestions came in cases having nothing to do with the police. Police-imposed restraints that threaten personal security are another matter altogether.
60. Not all restraints affect the security of the person. Subpoenas that command an individual to appear and give some types of evidence in court are unquestionably restraints on liberty but are not Fourth Amendment "seizures." See United States v. Dionisio, 410 U.S. 1, 14-15 (1972) (compelled voice exemplars involved no intrusion on dignity and privacy). Restraints that affect the security of the person are entirely different.
61. U.S. CONST. amend. IV. 62. Hodari D. necessarily implies that a command of assistance to which the commanded person does not submit is not a "seizure." Of course, in that event, the commanded person will, in most jurisdictions, commanded person is certainly not free to leave. 3 If he refuses to obey the command, he will, at least in most jurisdictions, find himself in the dock. If he obeys it, and the command is anything like the one given Floyd, Wright, and Paradis, the security of his person may be in considerable jeopardy. This is not simply a matter of the bumps and bruises that might ordinarily be expected to accompany the apprehension of a struggling criminal. The real danger is that the person to be apprehended may be armed and that there is often no way to ascertain this fact in advance. As noted above, 64 there are a number of known instances in which persons obeying commands of assistance have been killed or seriously injured. The frightening array of weaponry now available on urban streets and the impulsiveness with which that weaponry is often used only increase this danger. Under these circumstances, an attempt by an unarmed civilian to apprehend a suspected criminal is a form of Russian roulette.
A person against whom the police have used deadly force has been "seized" within the meaning of the Fourth Amendment. 65 A person commanded by the police to risk death or injury should not receive different Fourth Amendment treatment.
Commands of assistance raise profound questions of substantive due process as well, for as the Supreme Court recognized in Cruzan v. Director, 66 seizures of the body have long been thought to "implicate substantial liberty interests. ' 67 Justice O'Connor succinctly stated in her Cruzan concurrence that "our notions of liberty are inextricably entwined with our idea of physical freedom and self-determination." 68 The equation of liberty with personal security is as old as the Magna Charta and its declaration that "[n]o freeman shall be taken or imprisoned.., but by lawful judgment of his peers, or by the law of the land." 70 Hutcheson viewed the right to life as involving not "being exposed to death, or wounds" 71 and the right to what he called "natural liberty" as requiring that one's actions not "be under the direction of others." 72 Cruzan echoes these concerns by invoking the common law 73 and due process 74 notions of bodily integrity. The Court found the high standard of proof that Missouri required before allowing Nancy Cruzan to die justified by her "deeply personal" interest in "[tihe choice between life and death." 75 All of the above makes clear that state actions directly threatening the security of the person are subject to the demands of due process.
Of course, a determination that a person has been "seized" for purposes of the Fourth Amendment or has a "liberty" interest for purposes of due process does not end the inquiry. In each context, established doctrine requires that the constitutional status of the relevant practice-i.e., whether the seizure is unreasonable for Fourth Amendment purposes or whether the practice violates the demands of substantive due process-be ascertained by a balancing of competing interests. 7 6 In the context of commands of assistance, the competing interests are the liberty and Fourth Amendment interests of the person commanded, on the one hand, and the governmental interests that assertedly justify the command, on the other. 77 A balancing process of this description inescapably involves judgment calls. Distinctions can, however, be made. Because the Fourth Amendment and the historical understanding of liberty focus particularly on the security and integrity of the person, we can distinguish between commands of assistance that involve danger to the person commanded and those that do not. An officer's command to a bystander to telephone 911 is unlikely to expose that bystander to any danger. On the other hand, an officer's command to a bystander to subdue a struggling criminal or to take someone into custody presents a very real possibility of danger.
Recall that it was the presence or absence of danger that created the moral distinction between the persons who heard Catherine Genovese scream and did not call the police, and the persons who refused to assist the marshal in High Noon or Officer Spratto in the Floyd case. 7 The presence or absence of danger is important for Fourth Amendment and due process purposes as well. When a command of assistance presents a significant possibility of danger to the person commanded-and the contemporary prevalence of concealed weapons transforms any command to take another person into custody into such a command-the government must have a weighty interest to justify that command. The modem development of organized police forces has diminished this interest considerably. At the same time, the danger to the unarmed, untrained citizen in assuming law enforcement work has become more substantial. Such commands are therefore no longer consistent with the requirements of the Constitution.
It should not be inferred from this analysis that the government may never require the citizen to submit himself to danger. All citizens of this country, in the language of the Selective Draft Law Cases, 79 have the "supreme and noble duty of contributing to the defense of the rights and honor of the nation."" 0 Military service, however, is a special case. Congress has express constitutional authority to raise and support armies. 81 This power is vital to our nation's existence, which is a prerequisite for the existence of our constitutional liberties. 8 2 Citizen posses lack such a compelling justification. They are neither authorized by any express constitutional provision, nor, given the rise of organized police forces, needed to keep the peace. Moreover, the Military Selective Service Act 3 has historically employed a highly regulated procedure, carefully delineating the persons liable for training and service, the manner of their selection, and the appropriate deferments and exemptions.
8 4 Commands of assistance are subject to none of these refinements but instead rely on the summary, ad hoe, and unreviewable decisions of police officers on the beat. A person drafted for military service can go to an administrative board and show good cause, at least within statutory limits, as to why he should not be inducted. His counterpart summoned by a peace officer has no such recourse. 84. This is not to say that the draft law has been in any way a model of fairness, for inequities like the exclusion of women and the student deferment in the Vietnam War (not to mention the outright purchase of deferments in the Civil War) have existed throughout its history. These inequities, however, have at least had the virtue of being publicly acknowledged products of deliberate congressional choice. The existence of considered exemptions and procedures gives the system some minimal evenhandedness of application.
[Vol. 101: 1475Given these facts, the more accurate analogy to the command of assistance is not the military draft but the notorious British practice of impressment, an institution which the Founding Fathers abhorred. 8 " That ordinary citizens should be subject to summary impressment into hazardous police duty is inconsistent with our basic notions of constitutional liberty.
The Supreme Court of Connecticut took a somewhat different view of these issues in the Floyd case. Recognizing the serious constitutional issues raised by the case, the court chose to address them by construing Connecticut's commanding assistance statute 7 as authorizing such commands "only when such assistance is both demonstrably necessary and reasonable under all the circumstances." 88 This approach has the virtue of appearing to be reasonable, but it is in fact a troubling means of dealing with a practice that by its nature requires split-second decisions involving the safety of the person, where the person commanded will have no ready means of identifying a deficient command. 89 Judges, prosecutors, and peace officers have for years voiced the concern that Fourth Amendment law is too confusing to be understood by policemen on the beat. 90 A generalized rule of reasonableness reduces the law to a morass where no one, policeman or citizen, can determine his rights and responsibilities in advance. Moreover, as Professor Amsterdam has observed:
If there are no fairly clear rules telling the policeman what he may and may not do, courts are seldom going to say that what he did was unreasonable. The ultimate conclusion is that "the people would be 'secure in their persons, houses, papers, and effects,' only in the discretion of the police."
91
It would be far better to have some hard and fast rules that citizens of this country could intelligently follow. Given the realities of modem life, it behooves us to decree that commands of assistance that subject the person commanded to the possibility of personal danger are inconsistent with the Fourth Amendment and the commands of due process.
85. See Amar, supra note 47, at 1168 n.175. 86. State v. Floyd, 584 A.2d 1157 (Conn. 1991). 87. CONN. GEN. STAT. § 53a-167b (1991). 88. Floyd, 584 A.2d at 1167. The court listed a number of factors that it thought relevant to determinations of necessity and reasonableness, such as the urgency of the situation, the availability of other officers, and the presence of weapons, but it emphasized that these factors were not exclusive. This Essay has not considered the question of whether the townspeople who refused to come to the assistance of the marshal in High Noon or their modem counterparts in the Pratt and Whitney factory visited by Officer Spratto were right or wrong in a moral sense. 92 That is a question that the dictates of conscience must answer. But constitutional law can and must answer the question of the rights of these citizens. The Framers of our Constitution, in the classic words of the Court in Ex parte Milligan, 93 "were guarding the foundations of civil liberty against the abuses of unlimited power." ' It is a misuse of power in modem society for an agent of the state to summarily draft a citizen off the street and impress him into hazardous police duty. Our security does not demand that the government be given such power. "If this were true," the Milligan Court observed, "it could be well said that a country, preserved at the sacrifice of all the cardinal principles of liberty, is not worth the cost of preservation. Happily, it is not so. [Vol. 10 1: 1475
